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Introduction

For forty years, the Fiji Women’s Rights Movement (FWRM) has worked to advance
women’s human rights in Fiji based on the principles of democracy, feminism, human rights,
constitutionalism, and the rule of law. Throughout this time, FWRM has remained
independent of political parties and governments and have consistently opposed coups and
unconstitutional transfers of power. FWRM'’s work has centred on ensuring that governments
uphold their obligations to women and girls, who make up half the population of Fiji.

FWRM has contributed significantly to legal reform, public policy, feminist leadership, and
regional movement building. We have supported campaigns that contributed to reforms in
rape laws, women'’s citizenship rights, family law, workplace protections, and anti-
discrimination protections. We advocated for equal rights provisions in the 1997 Constitution,
including protections against discrimination on the basis of sex, gender, and sexual
orientation. We played a central role in the 12-year campaign leading to the Family Law Act
2005 and contributed to national discussions on sexual harassment, women'’s labour rights,
and women'’s representation in leadership.

FWRM has consistently engaged with Fiji’'s obligations under the Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW), including through
independent reporting and monitoring. We have also contributed to building feminist
leadership in Fiji and across the Pacific through mentorship, youth leadership,
intergenerational organising, and regional coalition building.

This submission is therefore not only about constitutional law. It is about protecting
democratic governance, strengthening accountability, safeguarding human rights, and
ensuring that future generations inherit a constitutional framework that is inclusive, just, and
worth defending.

1. International Human Rights Law Must Be Binding in Constitutional Interpretation
s. 7(1) b.

The 1997 Constitution required courts and tribunals to apply international human rights law
when interpreting the Bill of Rights. This reflected Fiji’'s commitment to international treaties,
including CEDAW, and ensured that constitutional rights were interpreted consistently with

international human rights standards.

The 2013 Constitution weakened this protection by changing the requirement from “must” to
‘may,” making the application of international human rights law discretionary rather than
mandatory.



This change undermines Fiji's obligations under international law and weakens legal
protections for women and marginalized groups. International human rights treaties should
not be treated as optional guidance but as binding commitments.

We recommend restoring the mandatory obligation for courts and tribunals to apply
international human rights law in constitutional interpretation.

2. Limitations on Rights Must Be Reasonable and Justifiable in a Free and Democratic
Society

Bill of Rights (BoR) S6.(5) c.
Limitations on Rights and Freedoms S.174(3)

The 2013 Constitution permits limitations on rights where considered “necessary” and
includes provisions that restrict judicial review of certain laws and actions.

This significantly weakens constitutional protections and reduces the ability of citizens to
challenge unjust limitations on rights. The standard contained in the 1997 Constitution —
that limitations must be “reasonably justifiable in a free and democratic society” — is a well-
established constitutional standard that requires evidence, proportionality, and
accountability.

Courts must retain full jurisdiction to review all laws and government actions affecting
constitutional rights. Ouster clauses and provisions limiting judicial oversight undermine the
rule of law and democratic accountability.

We recommend restoring the 1997 constitutional standard and removing all provisions that
prevent courts from reviewing laws or government actions.

3. Equality and Protection Against Discrimination Must Be Retained and Strengthened
S. 26

As of 2017, 85% of constitutions globally explicitly guarantee equal rights or prohibit
discrimination on the basis of sex and/or gender, including Fiji (World Policy Centre).

The current constitutional prohibition against discrimination on the basis of sex, gender, and
sexual orientation represents a major achievement in Fiji’s constitutional history. These
protections were secured through years of advocacy and remain essential for substantive
equality.

Removing these protections would expose women and marginalized groups to discrimination
across employment, wages, political participation, housing, education, inheritance, access to
finance, family law, and public life.

The Constitution must continue to explicitly prohibit discrimination on the basis of sex,
gender, sexual orientation, gender identity, and other protected grounds.

Temporary Special Measures and Gender Quotas

Women continue to face historical and systemic barriers to equal participation in political and
public life. Despite constitutional guarantees of equality, women remain significantly
underrepresented in Parliament, public bodies, corporate leadership, and decision-making
spaces.



Temporary Special Measures (TSMs), including gender quotas, are internationally
recognized mechanisms for achieving substantive equality and correcting historical
disadvantage.

The Constitution should explicitly permit affirmative action measures and enable legislation
establishing minimum quotas for women in Parliament, public boards, commissions,
statutory bodies, and leadership positions. These measures are not discriminatory against
men; rather, they are necessary tools for achieving a level playing field.

4. Public Interest Litigation and Legal Standing Must Be Expanded
s.44 (1)

Section 44 of the 2013 Constitution limits constitutional litigation primarily to individuals
directly affected by rights violations. This creates serious barriers to justice for vulnerable
groups who may be unable to pursue legal action due to poverty, fear, stigma, geographic
isolation, or fear of retaliation.

Civil society organizations (CSO’s) and non-governmental organizations (NGO’s) play a
critical role in supporting victims, advocating for vulnerable communities, and holding
institutions accountable.

The Constitution should be amended to explicitly allow NGOs and CSOs to bring
constitutional and human rights cases in the public interest on behalf of affected individuals
and groups. Access to justice should not depend solely on an individual’s ability to litigate
alone.

5. Separation of Powers Must Be Strengthened
s. 44

The separation of powers between the executive, legislature, and judiciary is fundamental to
constitutional democracy and the rule of law.

The 2013 Constitution concentrates excessive authority within the executive branch,
particularly through the office of the Attorney-General. The Attorney-General currently
exercises influence across multiple institutions and constitutional processes, weakening
institutional independence and accountability. The role of the Attorney-General should be
clearly limited to avoid overlap between political, legal, and executive functions.

The constitutional role of the President should also be clarified as ceremonial, acting only on
the advice of a lawfully elected government. Clear constitutional separation between
institutions is necessary to prevent concentration of power and maintain public confidence in
democratic governance.

6. Strengthening the Fiji Human Rights and Anti-Discrimination Commission

S. 45

The Fiji Human Rights and Anti-Discrimination Commission plays an important role in
promoting and protecting human rights. However, the constitutional framework limits the

Commission’s powers and independence.

The Constitution should:



e Explicitly authorize the Commission to make recommendations not only to
government, but also to tribunals, statutory bodies, private sector institutions, and
other entities. (as it did under the 1997 Constitution)

e Empower the Commission to monitor compliance with its recommendations.

o Permit civil society organizations to file complaints and trigger investigations on
behalf of vulnerable groups.

¢ Require the Commission to report directly to Parliament rather than the executive
branch in order to strengthen its independence and accountability. Currently, section
45 is silent on who the Commission reports but references the Human Rights
Commission Act 2009 to articulate this. The Act states that the Commission reports to
the President in Section 44 (1) and must submit a copy to the Prime Minister.

An effective national human rights institution must be independent, adequately empowered,
and accessible.

7. The Role of the Military Must Be Clearly Limited

s. 131 (2)

The military should not function as a political or governance institution. The inclusion of
broad language relating to the “well-being of all Fijians” in the constitutional mandate of the
Republic of Fiji Military Forces creates ambiguity and risks legitimizing military involvement
in civilian governance.

The Constitution should explicitly state that the military is at all times subordinate to civilian
authority and limited to external defence, disaster response, and functions authorized under
law.

We recommend including a clear constitutional clause affirming that the military is subject to
the direction and control of the civilian government at all times. We recommend that Section
131 (2) should contain an explicit clause that: “The RFMF is at all times subject to the
direction and control of the civilian government.”

8. Immunity Provisions Must Not Be Repeated

$156-158

The immunity provisions relating to the 2006 coup undermine accountability and the rule of
law. While historical events cannot be reversed, constitutional frameworks must not entrench
impunity or create precedents for future unconstitutional actions.

No future constitution should permit immunity for the overthrow of democratic government.
Accountability is essential for constitutional legitimacy, demaocratic stability, and public trust.

9. Anti-Corruption Institutions Must Be Independent and Non-Political

Corruption must be addressed through independent and impartial institutions. Concerns
have been raised regarding the politicization of anti-corruption mechanisms and selective
enforcement. Anti-corruption processes must be insulated from political influence and
operate transparently and independently.

We recommend that corruption prosecutions be returned to the authority of the independent
Director of Public Prosecutions, rather than being exercised through a separate entity
vulnerable to political misuse.



10. Judicial Independence Must Be Fully Protected
s.107(2); s.114(3); s.120 (2)

Judicial independence is essential to the rule of law. The 2013 Constitution requires
consultation with the Attorney-General in judicial and tribunal appointments, creating a
perception of executive influence over judicial processes. The involvement of political office
holders in judicial appointments and removals undermines public confidence in judicial
independence.

The Constitution should restore the model contained in the 1997 Constitution, where judicial
appointments and removals were managed through an independent Judicial Services
Commission without involvement from the Attorney-General. Judges and magistrates must
be protected from both actual and perceived political interference.

Conclusion

This submission is not simply a technical legal analysis. It is a call to restore democratic
constitutionalism, strengthen accountability, and protect the rights and freedoms of all people
in Fiji.

We submit that Fiji's constitutional future must be grounded in the following principles:

Human rights must be real, enforceable, and justiciable.

International human rights obligations, including CEDAW, must be binding.
Courts must retain full jurisdiction to review constitutional violations.

The military must remain subordinate to civilian authority.

Women and marginalized groups must have meaningful legal protections and
pathways to substantive equality.

Temporary Special Measures and quotas must be enabled to address structural
inequality.

Public interest litigation must be available to civil society organizations.

No future immunity provisions should shield unconstitutional actions.

Judicial independence must be protected from executive influence.
Democratic governance and accountability must remain central constitutional
principles.

----end---
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